
This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 
to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 
to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 
are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 
publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 

We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 



at |http : //books . google . com/ 



rii^t 



m . 



*f^- 



.1^^ '^^ 



* '»* . 



.4^■.• 



v ? -^ % / 






^;^^- 



(jLS^^CV^T'S- 




Igarbarti College i^ibrars 



sJjlt^. KjAirLUdJaJLHA. 



d/R^A /Iff, 



I- 




Google 



om^ 



PLEA FOR THE SUPREME COURT. 

OBSERVATIONS 



MR. GEORGE BANCROFT'S PLEA 



CONSTITUTION. 



BY 

RICHARD C. McMURTRIE, 

PHILADELPHIA 



PHI LA DELPHI A: 

KAY & BROTHER, 

LAW BOOKSELLERS, PUBLISHERS, AND !MP(JRTERS. 
1886. 



Digitized by 



Google 






OCT 31 ]H'6\) 



— —'— \ 



Entered according to Act of Congress in the year i886, by 

RICHARD C. McMURTRIE, 
in the Office of the Librarian of Congress, at Washington. 



COLLINS PRINTINO HOUSE, 
PHILADELPHIA, PA. 



Digitized by 



Google 



In the little pamphlet called A Plea for the Con^ 
stitution of the United States^ Mr. George Bancroft 
has given the authority of his name for a charge* 
on the Judges of the Supreme Court of the most 
culpable ignorance, if not intentional disregard to 
duty. I propose making some observations on the 
line of reasoning on which this charge is made, 
for the class to which the plea is addressed is likely 
to pass unquestioned the soundness of argument 
coming from such a source. 

I cannot, and I never could, assume the tone of 
certainty on this very great question, that can alone 
justify the assault on the Court. Nor do I pre- 
tend to do more than submit some suggestions for 
consideration before that respectable portion of 
the community for whom the plea was intended, 
will allow themselves to conclude that the mem- 
bers of the highest Court of the country are de- 
serving of the imputations cast on them. Forced 
at the very outset to argue the question under the 
disadvantage of the excitement of the outbreak 
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of the civil war, and when reason was in fact 
silent, the bias of my mind was, and has been, to 
Mr. Bancroft's conclusion ; and I had long since 
supposed that the solution of the problem depended 
on whether it was regarded from the standpoint 
of a lawyer or of a statesman. 

Accustomed to assume as conclusive the state- 
ment of Mr. Webster, to which Mr. Bancroft 
refers, I had somewhat indolently accepted that 
view as the correcf one for lawyers. Mr. Ban- 
croft's pamphlet has had the effect of raising 
doubts in my mind on the legal questions involved, 
quite the reverse of its intended effect. 

I must however premise that I am quite unable 
to appreciate the correctness of the line drawn be- 
tween the persons composing the Supreme Court 
of the United States, and those constituting all 
other Courts, the Judges, the Presidents, the Sena- 
tors, the Representatives, and the Cabinet officers. 

No one can possibly assert there is one standard 
of duty for the one class from which all others 
are absolved. And yet, if Mr. Bancroft is correct 
in his reasoning, any one who has acted on the 
assumption that the Government of the United 
States can make a piece of paper to be lawful 
money y or money in the estimation of the law, was 
absolutely ignorant of the most commonplace 
facts of his country's history, and especially of the 
cardinal rule for reading that small, but important 
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document, called the Constitution. This question 
is not an obscure matter. It lies on the surface, 
according to Mr. Bancroft. There was never but 
one opinion till 1861. Since then, a difference 
has existed. And, ought not Mr- Bancroft, if he 
was not bound to say that if there be a reasonable 
doubt as to the existence of the power, no Court 
has ever undertaken to declare an Act of the Leg- 
islature void, ought he not to have said that the 
concurrence for twenty-four years of statesmen of 
no mean character stands as an argument, to be 
overthrown, in favor of the existence of the power? 
P'or can any one venture to say that every man 
who united in the passage of the Act of Congress 
which did affect to give to a promise to pay 
upon paper the quality of money for any purpose 
within the jurisdiction of the United States, or 
who urged or who advised Congress to pass such 
laws, has not pledged himself to the belief in the 
validity of such laws? That is all that being con- 
stitutional means. The conception or notion is 
simply that of legal power. Its wisdom or pru- 
dence or folly does not enter into that question, 
when dealt with as Courts may lawfully deal with 
it, while all these were the very points to be de- 
termined by the legislators anjd their advisers. 

With what arc we charging gentlemen who 
have been concerned in the emission of green- 
backs by authority of Congress, and made a legal 
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tender, when we assert they believed there was no 
power or right to do either act? In what respect 
do they differ from the emitter of a bank note, 
who seriously doubts the genuineness of the paper ? 

And as to the right to do this as a war mea- 
sure — surely, this is the merest subterfuge: For 
if there be, as there is, an express grant of power 
on the subject, and it does not include this form 
of its exercise, is it honest, to say no more, to 
assert that the limited power granted in express 
terms, is enlarged by the grant of another power, 
and is included in that? If this be so, every re- 
striction, ceases, every limitation or qualification 
vanishes before some other power or function. If 
the war-making power enlarges all other grants, 
so does the peace or treaty-making power, 

Mr. Bancroft begins his attack by a history of 
the rise and progress of a currency made out of 
promises to pay by a sovereign power, or by pow- 
ers which, though not strictly sovereign, were 
permitted to exercise the function of sovereignty 
over the currency in that way. And he also states 
the effect of that system in forming opinion on 
the subject in 1788-9. It has been stated at 
greater length, and the reasons for those opinions 
have been elaborated elsewhere, but doubtless Mr. 
Bancroft supposed that for the class he was ad- 
dressing it was not necessary to go into the ques- 
tion of the intrinsic objections to that kind of 
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currency, or to any possible currency that has no 
intrinsic value, and does not by reason of its in- 
trinsic qualities serve as a medium of exchange 
with foreigners, /. e.j vi^hich depends for its capa- 
city to perform the functions of money upon the 
capricious fiat of a government, I have, there- 
fore, nothing to say on that subject. I assume for 
the purpose of the present case, and so certainly 
did the Court, that the paper money of the United 
States may be * as worthless as that of its prede- 
cessor's, the Continental Congress, and the depend- 
ent or independent colonies whjch called that gov- 
ernment into being. This Court does not, \ believe, 
as so many among us do, assume that their patents 
extend to determining questions of statesmanship 
and ethics, apart from their bearing on legality. 
Surely, nothing would have been more shockingly 
out of place than Judge Gray*s private views as a 
financier on the subject of currency. 

Mr. Bancroft's argument is that such having 
been the experience of the cornmunities which 
organized the government called the United 
States, they refused to grant the power to the new 
government. That they did not intend to confer 
the power on it. And he asserts that the assump- 
tion by the Courts that this attribute of sover- 
eignty is possessed by the United States is a death 
blow or stab to the Constitution, that it subverts 
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the settled and agreed rule of construction, and 
is a stupendous error. 

The first question to be asked relative to the first 
branch of the srubject is, what is meant by a re- 
fusal to grant — an intention to grant or not to 
grant. If the power has been granted, is it of any 
force to point to the statements of the members 
of the Convention, that they did not intend to 
grant it, or even to their votes refusing to pass a 
clause containing an express grant? I am per- 
fectly aware that it is a time-honored custom in 
this country in discussing the meaning of the great 
document (the Constitution), to call in aid every 
word spoken or written on the subject, or asserted 
to have been either spoken or written before, at the 
time of, or after the making of the instrument; but 
I ask if we are to require lawyers, as such, sitting 
as a Court of law, and determining the right of A. 
to claim a sum of money from B. upon a commer- 
cial transaction (as was, or professed to be the case 
in question), why is it that the Court must, in 
ascertaining what is the law applicable to the case, 
if a constitution affects the question, be governed 
by rules they are not only not governed by in 
any other matters, but which they are not entitled 
even to listen to for a moment ? The Constitution 
controls the Act of Congress, because it either pro- 
hibits such legislation, or because it does not 
confer the power to legislate on the subject, or at 
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least not to legislate in this way. It is a written 
document. It is, in fact, a statute, /. ^., a written 
law, creating or controlling the legislative power, 
whose act is under consideration. To ask at the 
present day to exclude such evidence as is used by 
Mr. Bancroft in the construction of this document 
may be silly, though I see they have decided, in lo 
Minnesota, 126, that the debates in a convention 
cannot be referred to in construing the constitution 
there fabricated ; and it must be admitted that it is 
the most exceptional rule that allows such evidence 
even to be read and considered. Did any one ever 
hear of a statute being construed by the private 
gossip of its draftsman, or even by statements during 
a debate? I have known it once dpne by a judge, 
and once I heard advocates clamorous that the 
draftsman had told them that's what he meant. 
In the judge's case he drew an absurdly wrong 
conclusion. In the other case, I believe, no one 
cared what the draftsman meant. But we are 
speaking of rules governing an educated Court. 
As to any other sort of written statement that is 
to be an authority or guide, and requires construc- 
tion, such as deeds, wills, contracts, letters — noto- 
riously though it sounds paradoxical, the most 
improper man on earth to expound a writing is 
the writer. He alone cannot certainly distinguish 
what is and what is not intended by what is writ- 
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ten, and separate it from what floated in his mind, 
but did not reach the paper. 

Having stumbled on this citation after I had 
written this paper, I cannot refrain from inserting 
some passages from the authorities cited by the 
Chief Justice of Minnesota, who remarks that one 
might as well go to the debates in the committee 
room as to the opinions of the members of the 
Convention which framed that particular Con- 
stitution. (It seems there were two bodies, the 
Convention being divided in opinion, and sitting 
separately, or something of that sort.) 

3 Howard, 24. " In expounding this law, the 
judgment of the Court cannot, in any degree, be 
influenced by the construction placed on it by the 
individual members of Congress in the debate 
which took place on its passage, nor by the mo- 
tives or reasons assigned by them for supporting 
or opposing amendments that were offered. The 
law, as it passed, is the will of the majority of both 
houses, and the only mode that will is spoken is 
the law itself.'* This was by Taney, C. J. " A 
constitution or statute (says Gibson, C. J., 12 Serg, 
& Rawle, 352), is supposed to contain the whole 
will of the body from which it emanated, and I 
would just as soon resort to the debates in the 
Legislature for the construction of an Act of 
Assembly as to the debates in the Convention for 
the construction of the Constitution." 
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In 7 Harris, 156, Black, C. J., says in reference to 
the construction of a statute, "The message of the 
Governor, the journals of the House of Represen- 
tatives, and the reports of the committees should 
be wholly disregarded ;' such evidence " is not 
only of no value, it is delusive and dangerous." 

And Lewis, C, J., 2 Casey, 450, while asserting 
that the journals are evidence of the condition of 
a bill on a particular day, or that a clause had been 
stricken out of the draft, says, "It is true the jour- 
nals are no evidence of the meaning. That must 
be ascertained from the language of the Act itself, 
and the facts connected with the subject on which 
it is to operate/' 

But if it be that this argument savors of the 
shop, there is another consideration which I can- 
not refuse to give weight to. I really would like 
to know how it strikes others. The gentlemen 
whose opinions and views, as to the effect and 
meaning of the document are relied on, did not 
enact it, and I believe never took any part in that 
branch of the business. They drafted it, and sent 
it written to the persons who did enact it into a 
law. Like the draftsman of a will who commu- 
nicates to the testator the written paper without 
comment or explanation, the framers of the Con- 
stitution never met the persons who created the 
Constitution in debate or discussion, saving in 
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some isolated instances, nor did they accompany 
it with a commentary. 

What was its condition, when it left their hands 
finally, and came to the thirteen Conventions of the 
States who severally and separately considered and 
enacted it? Till then, says Marshall, C. J., // was 
a mere proposal without obligation (4 Wheaton, 403). 

Granting, however, the exceptional right of 
consulting with those men, of hearing ex parte 
statements as to their intention, or the effect of 
this or that clause, can it be asserted that these 
opinions or statements are conclusive ? 

A specimen of uncertainty from such sources is 
seen in the remarks of Mr. Bancroft about the 
power of emitting bills on the credit of the United 
States. Has any one ever disputed the validity 
of such bills in the form of treasury notes? It 
is the legal tender quality only that has been ques- 
tioned. But that depends on the power to estab- 
lish money, i.e.^ does the power exist to say what 
is or shall be money ? Is it limited ? for once 
grant that a thing is lawful money, and the attri- 
bute or quality of being a legal tender exists ex vi 
termini; for being lawful money, and a legal ten- 
der for a debt are merely convertible terms, one 
is descriptive of the thing, the other of its object. 

But the more important argument is this: The 
United States is a government created by consent. 
The consent is evidenced by a writing. Powers 
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that are not granted do not exist. True, but like 
all such truths, the question is as open as ever. 
The next step is, that there is nothing granted by 
implication — p. 62 — the utterance of a very com- 
petent man. There are a good many similar 
aphorisms, and having about as much practical 
value: quoted when they suit the purpose, and laid 
aside when they do not. 

Let me ask, whence is derived this power that 
we are now discussing, that of declaring void a 
legislative act? Was such a political power ever 
heard of before? Did any State before ever grant 
to its judicial functionaries the power of declaring 
and enforcing the limits of its own sovereignty? 
What State before conferred on a court of justice, 
in determining the rights of two suitors as a mere 
incident, and without a hearing on behalf of the 
State, the power to determine that its legislative 
acts, approved and sanctioned by all its statesmen 
for thirty years, had always been mere nullities — 
nuWhies ai imtio P But granting this to be covered 
by the Constitution, what are we to say of the 
thirteen independent sovereignties who thus sur- 
rendered to a tribunal they were to have no part 
in constituting, the absolute and uncontrollable 
power of deciding between themselves, and the 
power that appointed the Court? Is there any such 
grant in the Constitution, or any allusion to it ? Since 
C. J. Marshall's judgment in Marbury & Madison ? 



Digitized by 



Google 



H 

I should have said, but for the facts contradicting 
me, that no one probably has been able to question 
that, the power does exist, and that it was created 
by the Constitution, But it is a mere deduction 
of logic. Impossible (to my apprehension) for a 
sane mind to question, but still derived by tacit 
implication^ a process which one of the most con- 
spicuous members of the Convention assured the 
most important of the communities that enacted 
the instrument, could not be a ground for asserting 
a grant. 

Another instance is in the prohibition of bills 
of attainder. In fact, this clause is a most fatal 
blow at that very important doctrine just quoted, 
if argument has any force. For if ever there 
could have been a far-fetched and outrageous in- 
ference, it would have been, that under a grant of 
such legislative power as was granted, the Legisla- 
ture might convict and execute any one for no 
crime known to the law without a hearing, and 
without producing any evidence. This is what 
bills of attainder mean; yet it was thought neces- 
sary to introduce the prohibition of the exercise 
of that very kind of power ; and the reason is 
obvious enough to all who know anything of the 
subject. Our ancestors, being English in mode 
of thought, legislated on existing institutions and 
facts, not on theories. But is it not idle to assert 
that the instrument was framed on any such 
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theory, in the sense Mr. Bancroft assumes, with 
that clause staring us in the face ? 

It is certainly true that before the adoption of 
the Constitution Mr. Hamilton asserted this 
power was placed with the Court, but he limited 
it to the determination of the extent of the powers 
granted by the instrument; and if the makers of 
that instrument really foresaw what they were 
doing, and the consequences involved, and yet left 
such questions to be determined as they have done, 
with no provision for what might occur while the 
legislation was undisputed, anything more unfin- 
ished than their work can be scarcely mentioned. 
But intended or not, is it not a power that is to be 
ascertained to exist by reasoning, and reasoning 
only? Why is the judiciary the only branch of 
government, whose views as to the powers they 
possess by the grant, are to, be regarded? If this 
be not implication and inference, and the exact 
converse of an express grant, I am at a loss for a 
meaning to these words. 

Therefore, it seems to me plain that as it has 
been demonstrated for seventy years, and acqui- 
esced in by all, that one of the most important 
functions of the government, nothing less than a 
control over legislatures, executives, and the sover- 
eignties which formed the United States, has been 
created and lodged by inference, and by inference 
only, in one branch of that government, uncon- 
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trollablc by the united powers of the imperial State 
and of the States which constituted the imperium^ 
and this has been done without any reference to 
the subject in the Constitution, and probably as to 
one branch of the subject (the right to determine 
the illegality of State legislation), without any 
person concerned in the matter, seeing that it had 
been done, is it impossible that other high powers 
may be found to have been similarly granted ? 

In truth, in governments as with individuals, 
intention in construing constitutions, statutes, etc., 
has no such meaning as it has when applied to 
morals, or that part of the law founded on what 
we call the moral nature, that is, consciousness of 
meaning, or the exercise of the will. We talk about 
the intention of a grantor or testator or contrac- 
tor, but no lawyer means that a conception had 
actually entered the njind of any one on the sub- 
ject at the making of the instrument. The only 
reliable guide to the intention is to look to the 
words and the circumstances under which they 
were used. People are held to mean what their 
words or acts infer, and so are legislators, even 
when creating a State. 

The real question, and the only one, is whether 
sovereignty in respect of the currency of the country 
was lodged with the United States^ and by this is 
meant sovereignty as recognized to exist in other 
States, among which the United States was to be 
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numbered; those that by our race were called the 
civilized powers. This is surely what Mr. Justice 
Gray meant, and all that he meant in the sentence 
which, by being stated as an abstraction, is cari- 
catured. That this is what was meant by the 
grant of the power to make war and treaties to 
regulate commerce, etc., seems impossible to doubt. 
For what other standard could be selected to de- 
fine and determine the limits of the power that 
were conferred by those words? In determining 
this question, we have to bear in mind the ex- 
treme importance of currency or money, of the 
necessity for its uniformity and certainty, and the 
part it plays in respect of commerce, which it is 
said cannot exist without it, as it certainly cannot, 
except in the form of barter. That these powers 
to determine what shall constitute money, and 
what shall be deemed the values of the pieces of 
money, have always in civilized Europe been a 
right and power of the sovereign, and this not as 
a personal prerogative, but one jure coronse. In 
organizing the new State, it is not disputed that 
everything in the nature of sovereignty over the 
currency was removed from the States, except the 
limited power to make gold and silver a tender 
for debts, controlled as this was by the right to fix 
the value of money given the United States, and 
the restriction on the power of the States to impair 
contracts. 
3 
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It is therefore very plain that whatever of 
sovereignty in respect of money was to exist was 
vested in the United States, for a power like 
this reserved to the people did not exist. For 
that power cannot be said to exist in government, 
where there is no possible mode of exercising it. 
In construing such an instrument as the Consti- 
tution, dealing as it does with conferring or pro- 
hibiting sovereign powers, we must expect to find, 
and we do find words and phrases used which had 
been used as embodying royal or imperial preroga- 
tive or power, or the power of the State as exer- 
cised through its highest official representatives. 

If there had been no allusion to any power in 
relation to the making of money, or currency, or 
legal tender, etc., it might have been found, and 
doubtless would have been found in the power to 
regulate commerce. Mr. Chitty (on the Prerog- 
ative, 196) derives the prerogative of coining from 
this source, and that of determining values of the 
money, and rendering it current. But there being 
an express and direct grant in words of a power 
relative to the subject, it may not be correct to 
infer a larger or a diflTerent power from the one so 
expressed. It is not without weight, however, in 
considering the express grant that there is an un- 
restricted grant of a power on a subject which 
includes, of necessity, the power now being con- 
sidered. 



Digitized by 



Google 



19 

In what manner was this royal prerogative or 
sovereign power of creating a currency, of affixing 
values to the pieces, and thereby providing the 
thing called mohey, with which all contracts ulti- 
mately must be paid, defined or described at the 
time the Constitution was framed, and long before 
and ever since? Mr. Bancroft can no doubt recall 
numerous instances in which it is used, when de- 
scribing a more or less restricted sovereignty, I 
think it will be found on inquiry that it is by the 
phrase, right of coinage^ or a similar one. 

I observe that two of the most distinguished of 
our lawyers — Mr. Webster and Mr. Dexter — ^are 
said to have maintained the converse of this doc- 
trine now under discussion, grounded on this very 
argument, and Judge Story seems to think as mat- 
ter of mere reasoning ; and but for the inveteracy 
of the usage, it would have been impossible to 
deny that the prohibition to the State to coin 
money included a prohibition to authorize a sub- 
stitute for coin in the form of bank bills. The 
real distinction, however, lies here; the one im- 
plies that the thing made is actual money; the 
other does not, and cannot become actual money, 
or lawful money, without the fiat of the sovereign 
power, even though for all practical purposes it 
is really such ; for certainly experience shows that 
it would be impossible to deal in a community 
while the actual currency is refused acceptance. 
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But the fact shows that there was a consciousness 
on their part that the right to coin, and the right 
to fabricate or establish money are convertible 
terms, when used in relation to a sovereign power 
or act. 

Certain it is that the right of coinage is and 
was a royal prerogative in the country of which 
the States had so recently formed a part. In con- 
ferring powers, I can recall no instance of a word 
used in the Constitution not familiar to English 
ears; not a technical word that was not an Eng- 
lish word of art; and few that were not meaning- 
less to other ears. Look at the distribution of 
the judicial power, where the narrowest of local 
technical words are used [law and equity) ; the 
prohibition of a local abomination, and instrument 
of royal or popular cruelty, bills of attainder; 
the one practical protection for civil liberty, the 
habeas corpus. What possible meaning Jhad these 
words to any but the British people, or their colo- 
nies? The subject is enticing, but I have said 
enough to show whether there is any value in the 
suggestion that the grant of the power to coin 
money, and declare its value, and the value of 
foreign coin did confer on the grantee of that 
power (for the three are but divers forms or ex- 
pressions of the one power) that sovereignty over 
the currency, which was the attribute of all other 
civilized sovereignties of the day. 
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The language of the Constitution is: IVe^ the 
people of the United States^ do ordain and estab- 
lish this Constitution for the United States of America. 
* * * The Congress shall have power to coin money ^^ 
and regulate the value thereof and of foreign coin^ and 
fx the standard of weights and measures. 

These are all acts of a sovereign, and of the 
highest sovereignty, and they are grants to a sove- 
reign, or a vesting of a sovereign State with these 
attributes of sovereignty. Is the word coin used 
in the sense of a mechanical contrivance? The 
State may declare the value of all money, but it 
can only do so when the money is in the form of 
a coin ; and the only mode that can be used to 
make the article which shall be money, is by 
coining. Is this the proper reading? That coin- 
ing was a sovereign prerogative the Constitution 
recognizes ; it was forbidden to the States, but not 
to individuals; nor was the power to license a pri- 
vate person or corporation to coin forbidden to the 
States'; and this because the framers were legis- 
lating under a common law, that had by that time 
made coining a species of treason, as being a usur- 
pation of the royal prerogative. 

Is there any other instance in the Constitu- 
tion in which a sovereign power is conferred, and 
it is thus shorn down by implication to the ex- 
ercise of it by striking or stampings and on a metal? 
For this supposed restriction on the sovereign 
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power comes down to this. The intention of the 
Constitution is thus stated. So long as you — the 
new government — confine yourselves to stamping 
an impression on a metal, be it gold, or copper, or 
iron, the sovereign power of making money and 
making it the currency and declaring its value, is 
absolute and unrestricted ; but all other parts of the 
sovereign power, in respect of money, are not to 
be possessed by any government within the terri- 
torial jurisdiction of the United States, 

When reading Mr, Bancroft's pamphlet, it 
struck me that I had on more than one occasion 
in my desultory reading met with the phrase 
right of coinage^ as descriptive of the character of 
sovereignty possessed by sovereigns with a recog- 
nized superior, of which feudal Europe was full ; 
and on looking into Du Cange I found the very 
phrase under the word Monetarius^ which I sup- 
pose we would now render by Chief of the Mint^ 
cujus cudenda jus ad Episcopum pertinabat. And 
he defines Monetarius^ qui monetum cudit signat^ and 
monnetum id est monnoie. 

Now, while I think coin money is a technical 
phrase, a mode of stating the sovereign power, as 
shown in the quotation above„yW cudenda^ this is 
very much strengthened by the definition of mone- 
tare^ a verb that has no English equivalent, and 
must be rendered by to make (in the sense of manu- 
facture) money. It is monetum cudere^ fabricare^ 
signare. 
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I will add a few references to English writers, 
remarking, however, that Lord Coke's dictum as 
to the material out of which money may be made 
in England, depends entirely on the Statute of Ed- 
ward III., assuming the dictum to be law ; and 
we all know that he was accustomed to lay down 
not merely what was, but what might, could, would, 
or should be law; and Mr. Chitty very plainly 
treats it as valueless. 

T$rms de ley^ under the word coin. "Coin is a 
word collective, which contains in it all manner of 
the several stamps and portraitures of money ^ and this 
is one of the royal prerogatives belonging to every 
prince, that he alone in his dominions may dispose 
the quantity and fashion of his coin ;*' and he adds 
that it is generally current nowhere else, except at 
a great loss; and that the king can make foreign 
coin current by proclamation, " for the king by 
his absolute prerogative may make any foreign 
coin lawful money of England at his pleasure, by 
his proclamation." Here one sees recognized the 
real meaning and effect of being lawful money. 
Jacobs, L. D. Coinage "is the stamping and 
making of money by the king's authority." Vattel, 
S, 107. The right of coining is placed among 
the prerogatives of majesty, and he adds an instance 
of a denial by the States of Poland of the capa- 
city of the crown to alienate it, // being inseparable 
from the crown. 
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Blackstone, I. 276-279, evidently refrains from 
backing the assertion of Coke, as to the necessity 
of gold or silver to make lav^ful money, but in 
fact, he is divided by three considerations, the 
Statute Edward III. forbidding further deteriora- 
tion or alloy, the usage and the prerogative, and 
his knowledge of what ought to be done. 

Chitty (on the Prerogative), 197, adds, " It seems, 
therefore, that the king may make money of other 
material than gold or silver," adding that such 
money would not be protected by some of the 
statutes, and for the obvious reason that they are 
aimed at imitations of gold or silver. 

Mr. Justice Gray^s mode of stating the rule of 
construction appears to me wholly free from the 
charge made by Mr. Bancroft, while nothing could 
be more absurd than to assert a rule in the mode 
Mr. Bancroft's charges has been done. To say that 
all the sovereign powers generally exercised in 
civilized countries at the time were conferred on 
the United States, would carry the power of lettres 
de cachet^ unless the one exception of Great Britain 
was sufficient to exclude it: in fact, render the 
whole document as to grants or restriction use- 
less. To say that when a particular sovereign 
power is granted the only mode of ascertaining 
how it may be exercised, that is, what the grant 
meant to convey, is to inquire what was the usage 
among civilized powers, in respect of that power. 
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seems to me about as correct a form, and as indis- 
putable as the wit of man can suggest in which to 
state the proposition. The power to make war, 
for instance, did not include the right of selling 
prisoners of war and their posterity into slavery, or 
of butchering them for the market. We must 
look to Europe, not Africa, for the meaning of the 
power granted. That being so, and the question 
being one of power^ not of rights all that the 
Supreme Court has said is what every Court, every 
President, a majority at least of all Senators and 
Representatives, and all cabinet officers, have said 
for twenty-five years : " I verily believe that the 
Congress of the United States has the power to 
confer on a promise to pay the quality of being 
money," and if money, it is lawful money, for as 
Lord Coke says— ^and here his derivation is cer- 
tainly less absurd than is usual with him — nummus 
from vo^oc,^ qui lege fit non natura. Money made 
such by law, as all money must be, must of course 
be lawful money, and the one, if not the only legal 
attribute of lawful money, is, that it is the thing, 
and the only thing by which debts can be paid; 
all other modes of satisfying them must be by con- 
sent, or, as lawyers call it, accord and satisfaction ; 
and the question the Court were compelled to 
answer was: Can you certainly say that all this 
legislation was void ab initio^ for want of power in 
Congress? 
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The conclusion I should draw is, that with free- 
dom there will come a sense of responsibility. 
While there was supposed to be a constitutional 
barrier, or even a doubt on the subject, it is more 
than probable that numbers rested on it as a secu- 
rity against unwise or unjust legislation. 

Now that the nation is informed that in this, as 
in so many of the possible powers to be exercised, 
they are unshackled, I think that experience has 
proved that the power will be more cautiously ex- 
ercised than it has been. It is amazing how many 
among the class that constitute our legislators 
assume that injustice and folly in legislation areas 
such curbed by the Constitution. If, however, we 
are destined again to go through the experience of 
the Colonies, the Continental Congress, and of the 
Reign of Terror, the guilt lies with those well- 
informed gentlemen who had charge of the helm, 
and under the plea of necessity induced the com- 
munity to violate the settled policy of the country, 
and not with the Court, which had no right to 
consider a single one of the many conclusive rea- 
sons against such a departure from the traditions 
of the nation. To charge them with inaugura- 
ting the scheme in the expectation of its disavowal 
by a subsequent Congress or of a declaration of 
illegality by the Court, involves a baseness beside 
which the allegations against the Court are tri- 
fling. 
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